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On the decision by the European court of
justice: The hijab ruling is a ban on Muslim
women

Wednesday 22 March 2017, by AMRANI Iman, OLTERMANN Philip, RANKIN Jennifer (Date first published: 15 March
2017).

Religious identity isn’t something you can take off in public. The European court of justice
has turned the headscarf into a symbol of resistance.

This week’s decision by the European court of justice [1] to allow the hijab to be banned in the
workplace is yet another sign of the continent’s obsession with how Muslim women dress.

The ruling states that the hijab can be banned only as part of a policy barring all religious and
political symbols - and so framed in a way that doesn’t directly target Muslim women. Indeed, the
Conference of European Rabbis was outraged, saying that the ruling sent a clear message that
Europe’s faith communities were no longer welcome - and a number of religious communities,
including Sikhs, will be affected.

However, there’s no doubt that Muslims are the main group in the line of fire. That’s why far-right
groups across the continent were so delighted with it. “Of course companies have to be allowed to
ban the wearing of headscarves,” said Georg Pazderski, of Germany’s hardline Alternative fur
Deutschland. “Even the ECJ votes Marine [le Pen],” tweeted the French MP Gilbert Collard, a Front
National supporter.

Of course, you don’t have to be far right to welcome a ban on “the visible wearing of any political,
philosophical or religious sign”. Many liberals too believe that religion has no place in a secular
western society. There’s clearly no discrimination, they say, given that under the same ruling
Christians would not be able to wear the cross.

However, the hijab doesn’t fit neatly under the bracket of being a “religious symbol”. It’s not the
equivalent of a piece of jewellery that displays pride in your faith, and which can easily be concealed
to stop people feeling uncomfortable. For its wearers the hijab is a core part of their way of life,
linked to the way they choose to practise their faith. It is not up for debate.

By permitting a ban on the hijab, Europe is essentially permitting a ban on Muslim women in the
workplace.

Think I'm exaggerating? Consider for a moment what the real effects of a hijab ban in the workplace
will be. Do we really believe that women who have a religious conviction to wear the headscarf are
just going to take it off when they start their job each day? I'm sorry, but that’s not how it works.

Identity isn’t something you suppress for public spaces. I don’t stop being a Muslim when I come
into work and turn into a journalist. I practise my faith in the canteen by not choosing the pork
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option, or when I ask for a soft drink instead of wine at the after-work drinks. If my colleagues notice
that I'm doing this, and it makes them uncomfortable, should I be forced to behave differently?

The hijab should be protected as a freedom because for many women it represents an integral part
of who they are. If Muslim women are forced to choose between their faith and working in an
environment that is hostile towards them, they will simply avoid these workplaces. Maybe you can’t
see a problem with that. Maybe you think Muslims are the problem.

Ultimately, rather than increasing integration - which those who advocate the ban desire - it will
lead to deeper divisions in our society, with more Muslim women deciding to stay in spaces where
they feel safe, and integrating less. There will be increased ghettoisation and resentment.

Don’t get me wrong, I want to live in a secular society. I believe that law and justice in this country
should be removed from religious influence; but also that individuals should be free to practise their
faith insofar as it doesn’t impact on those around them. That does not mean being forced to succumb
to the intolerance of those who are offended by the sight of a headscarf.

For years, western values have been used to try to control and manipulate the very women people
claim to be liberating. During the war of independence in Algeria in 1958 a French propaganda
poster showed two faces - one veiled, one unveiled - with the slogan: “Are you not pretty? Then
unveil yourself!” Alongside this, the French staged mass “unveiling” ceremonies, in which Algerian
women would have their veils removed to show they had chosen the side of the colonisers.

I have friends who have taken to wearing the hijab in recent years because they feel their Muslim
identity has been threatened, and they have decided to take a stand for their faith.

The far-right, and now the European courts, may have succeeded in turning the hijab into something
perhaps even more powerful than a symbol of religion, and turning it into a symbol of resistance too.

Iman Amrani
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Europe’s right hails EU court’s workplace headscarf ban ruling

European court of justice says garments can be banned as part of general policy covering
religious and political symbols.

Politicians on the right have welcomed a ruling by the EU’s highest court that allows companies to
ban staff from wearing visible religious symbols, as a long-awaited legal judgment ricocheted into
the French and Dutch election campaigns.

In its first decision on the issue of women wearing Islamic headscarves at work, the European court
of justice in Luxembourg ruled the garments could be banned, but only as part of a general policy
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barring all religious and political symbols.

Nor can customers simply demand workers remove headscarves if the company has no policy
barring religious symbols, the court ruled on Tuesday.

The long-awaited ruling came on the eve of Dutch elections, where Muslim immigration has been a
contentious issue. In France, where the race to succeed President Frangois Hollande remains wide
open, politicians on the right seized on the issue.

Francois Fillon, the presidential candidate who has taken a hardline stance on Islam’s place in
France, welcomed the judgment. On the day he was placed under formal investigation for misuse of
public funds he said in a statement that it was “an immense relief, not just for thousands of
companies but also for their workers”. He said the ruling would be “a factor in cohesion and social
peace”, particularly in France.

Gilbert Collard, an MP for the Rassemblement Bleu Marine, which supports Marine Le Pen’s Front
National, claimed the ruling was an endorsement. “Even the EC]J votes Marine,” he wrote on Twitter.

In Germany, the rightwing populist party, Alternative fiir Deutschland, also welcomed the ruling:
“The ECJ’s ruling sends out the right signal, especially for Germany,” said the AfD’s Berlin leader,
Georg Pazderski. “Of course companies have to be allowed to ban the wearing of headscarves.”

The EC]J issued a joint judgment in the cases of two women, from France and Belgium, who were
dismissed for refusing to remove headscarves.

“An internal rule of an undertaking which prohibits the visible wearing of any political, philosophical
or religious sign does not constitute direct discrimination,” the court said.

It ruled that a company’s wish to project a neutral image was legitimate and allowed internal rules
banning political, philosophical or religious symbols.

The first case was referred to the ECJ by the Belgian courts. Samira Achbita had been a receptionist
for the Belgian branch of G4S, the London-listed outsourcing and security company when, after
three years at the firm she decided she wanted to start wearing a headscarf at work for religious
reasons. Achbita was fired in June 2006 for refusing to take off her scarf. The company said she had
broken unwritten rules prohibiting religious symbols.

In the second case, Asma Bougnaoui, a design engineer, was fired from an IT consultancy firm,
Micropole, after a customer complained that his staff had been “embarrassed” by her headscarf
while she was on their premises to give advice. She had been told before taking the job that wearing
a headscarf might pose problems for the company’s customers.

In Achbita’s case the ECJ followed the advice of a senior legal adviser to the court, who argued that
companies should be allowed to have policies banning the wearing of religious and political symbols.

“The court of justice finds that G4S’s internal rule refers to the wearing of visible signs of political,
philosophical or religious beliefs and therefore covers any manifestation of such beliefs without
distinction. The rule thus treats all employees to the undertaking in the same way, notably by
requiring them, generally and without any differentiation, to dress neutrally.”

In Bougnaoui’s case the court’s adviser had ruled that she had suffered discrimination. She had been
“professionally competent” and sacked only because she had refused to remove her headscarf, the
advocate general advised.



The court upheld this view with a less ringing endorsement. It said customers’ wishes not to be
served by a worker wearing a headscarf did not give companies a get-out clause from EU anti-
discrimination law.

“However, in the absence of such a rule, the willingness of an employer to take account of the
wishes of a customer no longer to have the employer’s services provided by a worker wearing an
Islamic headscarf cannot be considered an occupational requirement that could rule out
discrimination.”

The ECJ did not rule on whether Bougnaoui’s dismissal was based on her failure to observe company
policies, saying this was a matter for the French court to determine.

The German broadsheet Stiddeutsche Zeitung predicted that the ruling would fundamentally change
how German courts assess similar cases, because the assumption since 2002 had been that religious
symbols could not be banned from the workplace on anything other than safety grounds.

The ruling, which is more nuanced than a straightforward ban, could sow confusion about which
religious symbols can be worn at work. Some legal experts said it seemed to cut against a ruling
from the European court of human rights (ECHR) that allowed crosses to be worn [2].

Steve Peers, a professor of EU law at Essex University, said the latest ECJ ruling looked awkward
when set against the ECHR judgment that wearing religious symbols is “sometimes an employee’s
right to manifest freedom of religion”. He said the EC] had not referred to this case law or attempted
to deal with the distinction between freedom of religion and non-discrimination.

The ECHR is the high court of the 47-member Council of Europe and not part of the EU.
Traditionally, the EU court in Luxembourg confined itself to evening out distortions in Europe’s
single market, but its remit has grown as EU law has expanded.

The ruling prompted dismay from some religious groups. The Conference of European Rabbis, which
comprises 700 Jewish leaders across Europe, said Europe was sending a clear message that its faith
communities were no longer welcome. Referring to the rise of racially motivated incidents, Pinchas
Goldschmidt, the group’s president, called on politicians to ensure Europe did not isolate religious
minorities.

Maryam H’'madoun at the Open Society Justice Initiative said she was disappointed by the ruling,
which she described as discrimination against people who chose to show their religion in their dress.

“It will lead to Muslim women being discriminated in the workplace, but also Jewish men who wear
kippas, Sikh men who wear turbans, people who wear crosses. It affects all of them, but
disproportionately Muslim women,” she said.

Stephen Evans, the campaigns director at the National Secular Society in the UK, said: “Where a
ban on employees wearing religious or political symbols is founded on a general company rule of
religious and political neutrality, and where that rule is applied equally to all, it can’t be realistically
argued that that this constitutes ‘less favourable treatment’.

“Religious and political neutrality is a perfectly reasonable aim and, where businesses and
organisations wish to present themselves in such a way, this ruling demonstrates that this approach
is perfectly consistent with equality and human rights law.”

Jennifer Rankin in Brussels and Philip Oltermann in Berlin



Angelique Chrisafis contributed to this report
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Footnotes

[1] https://www.theguardian.com/commentisfree/2017/mar/14/the-quardian
-ruling-the-toughest-decisions-have-been-left-to-national-courts

-view-on-the-headscarf

[2] https://www.thequardian.com/law/201 3/jan/15/ba-rights-cross-european-court
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